United Srates Department of the Interior %

OFFICE OF THE SECRETARY

SEP 3 2 2006

Honorable J. Degmis Hastert
Speaker of the House of Reproscntatives
‘Washiugton, D.C. 205135

Dear Mx. Speaker:

Thank you for fetver of August 22, 2006, to Secretary Kempthorne
forwarding you hzd roctived from two members of the state legisiature.
The legislarars were concerned sbout recent sctions by the Prafrie Band of Potawatomi
Nation. The Secretary referred your letter to my offico for respanse.

Most of the questions rised in the correspondence from the legislators cancem
issues addrossed by fooner Solicitor John Lethy, in his Januzry 21, 2001, Setter to you
concemming the Prairie Band's claim to Iand localed near Shabbona, Nlingis. In his lctter,
M. Leshy indicated that, after considerable review of the relevant fiscts, the Department
of the Imerior determined e Prairic Band, a federally recognized hdian tribe, had a
eredible clain for the unextinguished title to the land atéssue, M, Loshy noted also:
“{¢Ihe success of any litigation to vindicate this claim is neccssanily uneertain ™

The issues in any litigation would center on the fandamental issue of the extem to
which this recently purchasod knd is subjoct to state and locsl jurisdiction, State
Jurisdiction over Indien owned lands is a complcx area of the 1aw dominated by the
wmnique history of each paroc] of Jand but recent case law provides guidence. For
example, in Cass County v. Leech Lake Band of Chippewa Indians, 524 U 8. 1031
(1998), the Supreme Court held that once Congress authorized the shisaabifity of that
tribe’s Iand within the boundarics of its clearly estabilished reservation, the tribe's
repurchase of the Jand did not reinstwie its non-taxability. More receatly in the City of
Skerrill v. Oneida Indicrt Netion, 544U.S. 197 (2005), the Court beld that the Onelda
Indian Nation ¢ould 0ot unilaterally revive Imlian sovercipn covtrol over lands it had
purchased within the extezios boundares of {15 reservation. The Court relied on several
factors, including for example, the justifiable expoctations of the non-Indion cormmunity
based on long, uncontosted oocupancy in $eith belief that their ttles were good and
laches, impossibility and acquiescente. Sharrill decision s of fundamental
importance wd any essertion of rights over Jand would require an analysis under these
and gther relevant cases,

in addition, the stanes of the land must be determined prior to gaming eccurring
on this land. The Indian Gaming Regulatory Act (“IGRA™), 25 US.C. 2701 et soq.,
states that for class I gaming to ocowr ot the land it must be “India Lands™, which are



_2-

Y1t land< withip the Xmits of any Indian resexvation; and any lands title to which is either
held in wust by the United States for the benefit of any Indian uibe or individual or held
by any Indian tribe or individunl subject to restriction by the United States against
sliepation v over which an Indian tribe exertises govercmeninl power™ 25 U.S.C.
2703 (4XA)-(B). The Department has ot yot revicwod titls land to determine iF it would
be constdered Indian land within the dcfinition of IGRA, and we do not know if the
National Indjan Gaming Commission has approved “amy tiibal vtdinance or resolution
conceming the conduct of or regulation of gless II geming ou tic ndian lands™ 29
US.C. 2710 B)(2).

Any claim to jusisdiction over Indian owned land witkin a tribe’s former teritory, and
conversely xay clatm t imtmonity from such jurisdiction, wilt have to deal with the
complex application of all the Mactors referenced by the treaties, courts, and statutes in the
comtext of the specific claim.

Sincezaly,

‘Michael D_ Olsen
Principal Deputy Assistunt Sceretary —



