
RESOLUTION

FP-R2020-06

WHEREAS, the Joint Review Board (JRB) for the City of DeKalb's Tax Incremental
Financing (TIF) Districts has recommended that each of the Taxing Bodies within the TIF
District approve an Intergovernmental Agreement (IGA) for reconciling issues that have arose
through the years with TIF Districts #1 and #2, and

WHEREAS, the IGA stipulates that an annual surplus will be declared by the City of
DeKalb which will serve to off-set excessive monies used by the City of DeKalb over the years
for administrative expenses, and

WHEREAS, the IGA also mandates that the City of DeKalb will take measures to assure
the various taxing bodies who are a part of the TIF District that monies are used appropriately for
the purposes of a TIF District, and

WHEREAS, the IGA also releases the City of DeKalb from certain liabilities that is in
exchange for the surplus declarations and accountability provisions, and

WHEREAS, the County determined that the provisions in the IGA are a fair and
reasonable way to resolve the various issues that have arose over the years and that this is being
accomplished without protracted litigation and the DeKalb County Board unanimously approved
the IGA on November 18, 2020, and further recommends the DeKalb County Forest Preserve
District to do the same;

NOW, THEREFORE, BE IT RESOLVED by the DeKalb County Forest Preserve
District Commissioners that the attached "2020 Intergovernmental Agreement Relating to Tax
Increment Financing Districts" with the various taxing bodies within the City of DeKalb's Tax
Incremental Financing District, is hereby approved, and that the President of the Forest Preserve
District Commissioners is authorized to sign said document on behalf of the Forest Preserve
District of the County of DeKalb, Illinois.

PASSED THIS 7TH DAY OF DECEMBER, 2020 AT SYCAMORE, ILLINOIS

a:ttest:

i .Douglhs f Jbhnson, ScOTetary

ty ForisyPreserve

District Commissioners
<  .1' ■ . A ■

President,

DeKalb County Forest Preserve
District Commissioners

VV
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2020 Intergovernmental Agreement Relating to 
Tax Increment Financing Districts 

 
This 2020 Intergovernmental Agreement Relating to Tax Increment Financing Districts 
(the “Agreement”) is entered into as of the 15th day of November, 2020, (the “Effective 
Date”), by and between the City of DeKalb (the “City”), the County of DeKalb (the 
“County”), DeKalb Community Unit School District No. 428 (the “School District”), 
DeKalb Township (the “Township”), DeKalb Township Road and Bridge District (the 
“Road District”), DeKalb Park District (the “Park District”) Kishwaukee Community 
College (the “College”), the DeKalb Public Library (the “Library”), the DeKalb Forest 
Preserve District (the “Preserve”) and the Kishwaukee Water Reclamation District (the 
“KWRD”), with the foregoing parties referred to collectively as “Parties” or individually 
as a “Party”.  
 

RECITALS 
 
 WHEREAS, the Intergovernmental Cooperation Act, 5 ILCS 220/1, et seq., 
authorizes cooperative agreements between Illinois units of local government; and 

 
WHEREAS, the City presently operates two Tax Increment Financing Districts 

(the “TIF Districts”) pursuant to the applicable provisions of the Tax Increment Allocation 
Redevelopment Act, 65 ILCS 5/11-74.4-1, et seq., (the “TIF Act”); and  

 
WHEREAS, the City maintains the Central Area TIF, also known as TIF District 

No. 1 (“TIF 1”), which by virtue of this Agreement, has an agreed termination date of 
December 31, 2020, with a final collection of increment in 2021; and  

 
WHEREAS, pursuant to City ordinance #2019-068, the City terminated and closed 

the City of DeKalb Tax Increment Financing District #2, also known as TIF District No. 2 
(“TIF 2”); and  

 
WHEREAS, the City also maintains the Central Business District TIF, also known 

as TIF District No. 3 (“TIF 3”), which has a projected termination date of December 31, 
2042, with a final collection of increment in 2043; and  
 

WHEREAS, TIF 1 is presently subject to an intergovernmental agreement between 
the Parties, a copy of which is attached hereto and incorporated herein as Exhibit A (the 
“Existing IGA”); and  

 
WHEREAS, under the Existing IGA, the City undertook an obligation that 

commencing in the City’s Fiscal Year 2011, the City would declare and distribute an annual 
surplus in an amount equivalent to fifty percent (50%) of the annual property tax revenue 
increment generated by TIF 1 (the “TIF 1 Annual Surplus Payment”); and  

 
WHEREAS, TIF 1, for a period of time, had a sales tax component in addition to 

the property tax component; and 
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WHEREAS, TIF 1 last received State Sales Tax Increment and Local Sales Tax 
Increment, as those terms are defined in the TIF Act, during the fiscal year ending June 30, 
2013, and that component of the TIF terminated as of that date; and  

 
WHEREAS, according to the City of DeKalb Annual Tax Increment Finance 

Report for the Fiscal Year end of June 30, 2013, the fund balance of TIF 1 was $3,349,486; 
and 

 
WHEREAS, in evaluating the accrued obligations of TIF 1 as of June 30, 2013, 

such obligations exceeded the fund balance; and  
 
WHEREAS, there is disagreement among the Parties as to whether the State of 

Illinois and City of DeKalb should continue to share in a portion of the annual surplus 
distribution from TIF 1 pertaining to the disputed sales tax increment after 2013; and  

 
WHEREAS, as a result of this dispute, the City has determined that it will forgo 

taking any further distributions for its own account based upon the prior sales tax 
component of TIF 1, but plans to continue making payment to the Illinois Department of 
Revenue from a portion of the annual surplus distributions required by the Existing IGA; 
and 
 
 WHEREAS, the Parties stipulate and represent that, as of the Effective Date of this 
Agreement, they have no knowledge of any claims arising out of, or related to, the allegedly 
improper expenditures, distributions, payments, transfers, or uses of funds from TIF 1 and 
TIF 2, except for those claims which were identified by the Ernst & Young forensic 
assessment of the City’s TIF Districts transmitted to the DeKalb County State’s Attorney’s 
Office in May of 2020 (the “E&Y Report”) attached hereto and incorporated herein as 
Exhibit B (the “Claims”);1 and   
 
 WHEREAS, the Parties have reviewed the annual reports from the TIF Districts, 
considered the Existing IGA, evaluated the effect of the TIF Districts, and developed this 
Agreement to memorialize the terms of their consensus and agreement. 
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
contained in this Agreement and other good and valuable consideration, the sufficiency of 
which is hereby acknowledged, the Parties agree as follows: 
 

1. Incorporation of Recitals: The Recitals set forth above are adopted and 
incorporated herein by reference as this Paragraph 1.   
 

2. Amendments to Existing Agreement: To the extent that the Existing IGA is in 
conflict with the terms of this Agreement, this Agreement shall be binding, and its 
terms shall supersede those of the prior Agreement. 

 
1 The “Claims” shall refer to any and all allegedly improper expenditures, distributions, 
payments, or uses of funds from TIF 1 and TIF 2 which were identified by the E&Y Report. 
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3. Sales Tax Surplus Distributions and Route of Payment: The Parties 
acknowledge that a dispute exists as to whether any portion of the surplus should 
be distributed to the State of Illinois or the City as reimbursements for accumulated 
sales tax increment paid into TIF 1. Acknowledging the disputed nature of this 
payment, the City shall distribute the municipal portion of the sales tax payment 
instead as surplus to the County Collector to be distributed to the respective taxing 
districts in the same manner and proportion as the most recent distribution by the 
county collector to the affected districts of real property taxes from real property in 
the redevelopment project area. Those taxing districts are hereinafter referred to the 
“Taxing Bodies” and all amounts due to the Taxing Bodies in this Agreement shall 
be paid in the same manner and proportion as the most recent distribution by the 
County Collector to the affected districts of real property taxes from real property 
in the redevelopment project area. The Parties agree not to make a claim against the 
State of Illinois relating to any sales tax surplus distributions made or to be made 
to the State of Illinois as part of the TIF 1 Annual Surplus Payment unless the State 
of Illinois takes legal action to pursue sales tax surplus distributions or, after the 
Effective Date of this Agreement, the City makes payment to the State of Illinois 
in excess of the TIF 1 Annual Surplus Payment. Notwithstanding anything to the 
contrary in this Agreement, the Release referenced in this Agreement shall not limit 
any Party’s right to make a claim against the State of Illinois as allowed in this 
paragraph.      
 

4. Payment of TIF 1 Surplus Payment: The City shall continue making the TIF 1 
Annual Surplus Payment. The Parties recognize that the last TIF 1 Annual Surplus 
Payment will relate to tax increment pertaining to tax year 2020 which is paid by 
the City to the County Collector in 2021 to be distributed to the respective taxing 
districts prior to April 1, 2022, or at the time determined by the County Collector,  
in the same manner and proportion as the most recent distribution by the county 
collector to the affected districts of real property taxes from real property in the 
redevelopment project area.   
 

5. Disposition of TIF 1 Funds: It is stipulated and agreed that the City shall disburse 
the funds received into TIF 1 substantially in keeping with the chart of expenditures 
shown on Exhibit C attached hereto and incorporated herein by reference (the 
“Disposition of TIF 1 Funds Chart”).   
 

6. Administration of TIF 1 and TIF 3 through a Transparency Program: For the 
remaining term of TIF 1 and through the full term of TIF 3 including, each year 
until those TIFs are closed and all funds distributed, the Parties agree as follows: 

 
a. The City shall notice and convene a meeting of the joint review board members 

as specified by 65 ILCS 5/11-74.4-5(b) (the “JRB”) for each TIF District not 
less than quarterly, during each year of the operation of the TIF Districts (and 
thereafter during the closure of the TIF Districts as may be required by law). 
Notwithstanding the foregoing, the JRB may elect to meet less frequently; 
provided, however, the JRB meets no less frequently than as may be required 
by the TIF Act.   
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b. For each JRB meeting, the City shall generate a report to the JRB regarding the 
use of funds from the TIF Districts and remaining commitments of uses for 
“Redevelopment Project Costs” as defined in the TIF Act in a form substantially 
similar to Exhibit D attached hereto and incorporated herein or as may 
otherwise agreed to by the JRB (the “Transparency Program Form” or the 
“Report”). 

 
c. The Report shall provide an explanation sufficient to inform the JRB of the 

following: (1) funds committed to be used from the TIF, identifying which 
commitments have been satisfied and which remain obligations of the TIF; (2) 
the project relating to each commitment; (3) to whom the committed funds were 
paid or are due to be paid; (4) the use for the committed funds; (5) the 
anticipated goal or return on investment for such commitment; (6) citation to 
the appropriate subsection under subsection 11-74.4-3(q) of the TIF Act (or any 
amendment thereto) which was relied upon for the commitment; and (7) a 
certification from City staff or the City Attorney that the committed funds 
which have been paid qualified for use as Redevelopment Project Costs.  
Furthermore, prospectively at each JRB meeting, the Report shall also include 
a list of proposed projects and a description of likely TIF Eligible Expenses 
associated with each project. The Report shall be made available in excel format 
and be provided no less than fourteen (14) days prior to a JRB meeting and will 
include all commitments and expenditures which occurred more than sixty (60) 
days prior to the scheduled JRB meeting.  

 
d. Annually, the City’s Auditor will certify to the Taxing Bodies that it has 

reviewed the use of funds and that such uses comply with the terms of the TIF 
Act. Any JRB member shall have the ability to request and receive the 
underlying documentation for the reports which would not otherwise be exempt 
from public disclosure under 5 ILCS 140/7(1)(f) and 5 ILCS 140/7(1)(m).  

 
e. The City shall not pay or reimburse itself any administrative costs as described 

in 11-74.4-3(q) (1.5) of the TIF Act during the remaining terms of the TIF 
Districts following the Effective Date of this Agreement.  

 
f. Upon request to the JRB, the City shall produce any agreement or projections 

relating to TIF 1 or TIF 3 which are in existence and not otherwise exempt from 
public disclosure under 5 ILCS 140/7(1)(f) and 5 ILCS 140/7(1)(m).  

 
g. Except for Architectural Improvement Program funds which do not exceed 

$25,000 per project, all projects to be placed before the City Council for vote 
on a final action shall be disclosed to the JRB members at least 14 calendar days 
prior to the City Council’s final action on any such project, with the JRB being 
provided: (1) a copy of the proposed agreement(s) to be voted upon; (2) a 
summary of the project(s); (3) the cost(s) and incentive(s) associated therewith; 
and (4) the public benefit(s) anticipated to be gained. Any public infrastructure 
projects shall be approved in advance by a simple majority vote of the JRB. All 
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projects contained on Exhibit E attached hereto and incorporated herein are 
hereby approved by the JRB (the “TIF Projects”).  
 

h. To the extent permitted by law, any remaining funds within TIF 1 that are not 
otherwise obligated or paid out as surplus pursuant to the Existing IGA, as 
amended by this Agreement, shall be eligible for use by the City by transfer to 
TIF 3 for payment of eligible project costs of projects within TIF 3. The Parties 
stipulate and agree that: (1) the revenues shall be transferred pursuant to 65 
ILCS 5/11-74.4-4(q) from TIF 1 to TIF 3 to be used for eligible costs as defined 
by the Act for those projects shown on Exhibit C; and (2) none of the revenues 
transferred from TIF 1 to TIF 3 as shown on Exhibit C consist of State sales tax 
increment revenues.  

 
i. If a Party is a prevailing party in litigation against the City to enforce the 

foregoing transparency program or to otherwise account for funds that were 
allegedly used in violation of the provisions of the TIF Act after the Effective 
Date of this Agreement (the “New Claims”), the City shall, in addition to other 
remedies allowed by law, be required to: (1) refund the TIF District(s) special 
tax allocation fund from its General Fund any sums paid other than in 
accordance with the TIF Act and the terms of this Agreement in the amount(s) 
determined by the court, and if the funds have been committed, but not paid, 
the City shall make payments required by said commitment using its General 
Funds as opposed to TIF District(s) funds; (2) pay the prevailing Party’s 
reasonable attorney’s fees and court costs; and (3) end the TIF District(s) as 
soon as reasonably possible given the then existing obligations associated 
therewith. Notwithstanding anything foregoing to the contrary, the Parties shall: 
(1) upon discovering the New Claims, immediately inform the City of the New 
Claims in writing; (2) give the City at least 60 calendar days’ notice, in writing, 
of the New Claims prior to filing a lawsuit related to, or arising out of, the New 
Claims; (3) allow the City a reasonable opportunity, which shall be of a duration 
of time not less than the aforementioned 60-day notice period unless otherwise 
agreed to in writing by the Parties, to cure, remedy, or resolve the New Claims; 
and (4) pay the City’s reasonable attorney’s fees and court costs if the City is 
the prevailing party in any litigation arising out of, or related to, the New Claims. 

 
7. Declaration of TIF 3 Surplus: 

 
a. In addition to any sums required to be declared as surplus under the terms of 

the TIF Act, commencing in year 2022, the City shall annually declare and pay 
during the same year a surplus from TIF 3 to the County Collector (the “TIF 3 
Surplus”). The annual amount of the TIF 3 Surplus shall be equivalent to the 
sum of thirty percent (30%) of the annual total property tax increment received 
in TIF 3, with the first payment being made in the year of 2022 for increment 
received which relates to tax year 2021; however, commencing in the year 2026, 
for increment received which relates to tax year 2025, and annually thereafter 
until after the last tax increment is collected in year 2043, the annual amount of 
the TIF 3 Surplus shall be equivalent to the sum of fifty percent (50%) of the 
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annual total property tax increment received in TIF 3. The TIF 3 Surplus shall 
be paid annually by the City to the County Collector, and the County Collector 
shall thereafter make distribution to the respective taxing districts in the same 
manner and proportion as the most recent distribution by the County Collector 
to the affected districts of real property taxes from real property in the 
redevelopment project area, all in accordance with the TIF Act. 

 
b. The Parties agree, however, that should the City have an opportunity to approve 

a TIF-eligible project or cost which would require increment and funding that 
is unavailable for such project by virtue of the payment of the TIF 3 Surplus 
obligation, the City may request each Party to forego certain TIF 3 Surplus 
payments. The Parties agree to present such request to their respective 
governing boards for consideration. To the extent approved by any Party’s 
governing board, the City may withhold the portion of the TIF 3 Surplus which 
would have been due to such Party. The Parties acknowledge that no 
requirement of project pre-approval from the JRB shall be required, however, 
information on proposed projects shall be provided as set forth in Section 6 of 
this Agreement. In the event that fewer than all Taxing Bodies agree to a 
reduction in the TIF 3 Surplus for a specific project proposed by the City, the 
full TIF 3 Surplus shall be paid to the County Collector and the approving 
Taxing Bodies shall, to the extent allowed by law, refund the sum which each 
agreed to for the specific project to the City. 
 

c. Except as otherwise provided by this Agreement, the payment of the TIF 3 
Surplus amount described above shall not affect any other payment obligations 
that the City has to any of the Parties to this Agreement under the TIF Act or 
any other agreements or obligations between the City and any of the Parties. 

 
8. Annual External Review Costs: Beginning for calendar year 2021, the Parties 

agree that the City shall pay from the TIF Districts an amount not to exceed Five 
Thousand Dollars ($5,000.00) each year, with said amount to increase by a 
compounded rate of two percent (2%) per year, to retain an attorney, who shall not 
be the City Attorney, and who shall be selected by a simple majority vote of the 
JRB to review the annual TIF reports as part of the transparency program and to 
make any such determinations required by Section 6 of this Agreement (the 
“Annual External Review Costs”). This annual external review is not intended to 
replace or relieve the City of its legal obligations relating to the reporting required 
by the Act. 
 

9. Payment of TIF-eligible Attorney’s Fees: The Parties stipulate and agree that the 
City shall pay the reasonable attorney’s fees incurred in or incidental to this 
Agreement as TIF-eligible expenses pursuant to 65 ILCS 5/11-74.4-3(q)(1) from 
TIF 1 of $20,000 to the DeKalb School District #428.  
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10. Release: The Parties further agree that, but for the provisions of this Agreement, 
the City would not be under any obligation to declare the proposed TIF 3 Surplus 
and to make the other promises contained herein, but rather could utilize the funds 
represented thereby for payment of other TIF-eligible project costs as defined in 
the TIF Act. In consideration of and in exchange for the City’s agreement to pay 
the TIF 3 Surplus and the other promises contained herein, and in considerations of 
the obligations of the City to perform the other terms stated herein, the Parties 
individually and collectively agree that they shall: (1) irrevocably and fully waive 
and release the City and the City’s elected officials, officers, employees, and agents 
from any and all causes of action, claims, damages, liabilities, losses, fines, 
penalties, costs, and reasonable attorney’s fees which they may otherwise have in 
any direct or derivative capacity with regard to, relating to, or arising out of any 
and all expenditures, distributions, transfers, payments, or uses of funds from TIF 
1 or TIF 2 prior to the Effective Date of this Agreement; (2) refrain from seeking 
an accounting for use of funds from TIF 1 or TIF 2 prior to the Effective Date;  and 
(3) refrain from initiating or participating, except as required by law, in any 
litigation with respect to the Claims. Notwithstanding the foregoing, this waiver 
and release shall not apply to claims which arise after the Effective Date of this 
Agreement or to any claims which could not have been reasonably known due 
to fraud, deceit, wrongful concealment, or willful and wanton conduct. The 
Parties acknowledge that the State of Illinois and the DeKalb County State’s 
Attorney’s Office are not parties to this Agreement and not bound hereby. 
 

11. General Provisions: 
 
a. This Agreement and the rights of the Parties hereunder may not be assigned 

without consent (except by operation of law), and the terms and conditions of 
this Agreement shall inure to the benefit of and be binding upon the respective 
successors and assigns of the Parties hereto. Nothing in this Agreement, express 
or implied, is intended to confer upon any party, other than the Parties and their 
respective successors and assignees, any rights, remedies, obligations or 
liabilities under or by reason of such agreements. There are no intended or 
implied third-party beneficiaries of this Agreement. 

 
b. Nothing in this Agreement shall be intended, nor shall it be interpreted, to waive 

any or all statutory or common law privileges and/or immunities of the Parties. 
Nothing contained herein shall constitute or shall be construed as any admission 
of fault or wrongdoing or as any waiver of liability (civil or criminal), for any 
fault or wrongdoing.   

  
c. Any notice required or permitted to be given pursuant to this Agreement shall 

be duly given if sent by certified mail or courier service and received. As such, 
all notices required or permitted hereunder shall be in writing and may be given 
by depositing the same in the United States mail, addressed to the Party to be 
notified, postage prepaid and certified with the return receipt requested. 
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d. This Agreement and its attachments represent the entire Agreement between 
the Parties and there are no other promises or conditions in any other Agreement 
whether oral or written. This Agreement may not be modified except in writing 
acknowledged and agreed to by all Parties. The Exhibits to this Agreement are 
as follows: 
 
Exhibit A: Existing IGA 
 
Exhibit B: E&Y Report 
 
Exhibit C: Disposition of TIF 1 Funds Chart dated 11/15/2020 
 
Exhibit D: Transparency Program Form 
 
Exhibit E: TIF Projects 

 
e. This Agreement shall be interpreted and enforced under the laws of the State of 

Illinois. Any legal proceeding related to enforcement of this Agreement shall 
be brought in the Circuit Court of DeKalb County, Illinois. If any provision of 
this Agreement shall be declared or found invalid, illegal or unenforceable by a 
court of competent jurisdiction, such provision shall, to the extent possible, be 
modified by the court in such manner as to be valid, legal and enforceable so as 
to most nearly retain the intent of the Parties and so as to not require the 
repayment by any of the Taxing Bodies of funds issued them, and, if such 
modification is not possible, such provision shall be severed from this 
Agreement, and in either case the validity, legality, and enforceability of the 
remaining provisions of the Agreement shall not in any way be affected thereby. 

 
f. This Agreement shall inure to the benefit of, and be binding upon, the Parties 

and their respective successors, grantees, lessees, and assigns. 
 

g. This Agreement may be executed in counterparts (including electronic 
signatures), each of which shall be deemed to be an original and both of which 
shall constitute one and the same Agreement. The date this Agreement goes into 
effect will be upon the last signature below. Each of the Parties hereby warrant 
and represent that their respective signatures set forth below have been, and are 
on the date of this Agreement, duly authorized by all necessary and appropriate 
corporate and/or governmental action to execute this Agreement.  



IN WITNESS WHEREOF, the Parties hereto have caused this Intergovernmental
Agreement to be executed by their duly authorized officers on the last date listed below.

COUNTY OF DEKALB, ILLINOIS

CpUflty-.Board Chairman

^ATTEST;--

Clecli x-

DEKALB PUBLIC LIBRARY

By:
President

ATTEST;

By:
Secretary

Date:

DEKALB FOREST PRESERVE

DISTRICT

P^si^ent,

■ATT

CITY OF DEKALB, ILLINOIS
An Illinois Municipal Corporation

By:
Mayor

ATTEST:

By:
Clerk

Date:

DEKALB PARK DISTRICT

By:
President

ATTEST:

By:
Secretary

Date:

KISHWAUKEE COMMUNITY
COLLEGE DISTRICT 523

By:
Chairman

ATTEST:

By:

Date:

Secretary

Date:
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KISHWAUKEE WATER 
RECLAMATION DISTRICT 

By: _____________________________ 
        President 
 
ATTEST: 

By: _____________________________ 
       Clerk 
 
Date: 

DEKALB TOWNSHIP  
 
By: _____________________________ 
        Township Supervisor 
 

ATTEST: 

By: _____________________________ 
       Clerk 
 
Date: 

DEKALB TOWNSHIP ROAD AND 
BRIDGE DISTRICT 
 
By: ______________________________ 
 Road Commissioner 
 
 
ATTEST: 
 
By: ______________________________ 
 Clerk 
 
Date: 
 

DEKALB COMMUNITY UNIT 
SCHOOL DISTRICT 428 
 
By: _____________________________ 
       President 

 
ATTEST: 

By: _____________________________ 
       Secretary 
 
Date: 
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Misc. Expenditures Misc. Expenditures
Annual Audit Annual Audit
Arch/Eng Services Arch/Eng Services
Freight & Postage/Legal Notices Freight & Postage/Legal Norices
Land Acquisition Land Acquisition
Transfer to General Fund Transfer to General Fund

Subtotal Subtotal

Public Infrastructure Public Infrastructure
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